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OP1 NI ON

McMurray, J.

In this bailnment case, plaintiffs, Jake Purkey and Team
Technol ogies, Inc., filed suit after their trucks were destroyed in
a fire at the West End Service Center's (defendant) place of
busi ness. A jury found the defendant |liable for the value of the

trucks and al so for the rental expenses incurred by Team Technol o-



gies in procuring a substitute vehicle after its truck was
destroyed. The defendant, Dennis Purkey, owner of the Wst End
Service Station (Wst End), appeals, arguing there is no nmateri al
evi dence to support the jury's verdict. W affirmthe judgnment of

the trial court.

On or about January 2, 1996, Jake Purkey, son of the defen-
dant, left his truck at Wst End for service and repairs. \V/ g
Davi d Schumeker, an owner of Team Technol ogi es, a custom contr act
manuf act uri ng busi ness, left his conpany's vehicle at West End for
the sanme purpose. On the early norning of January 3, 1996, a fire
occurred which destroyed West End's service building and the two

vehi cl es therein.

The jury trial took place on May 29, 1997. At the trial, both
plaintiffs admtted that they had no direct evidence that the
defendant negligently caused or contributed to the fire. The
defendant testified that he was unaware of anything he did or
negl ected to do whi ch woul d have caused or contributed to the fire.

He stated that he had no know edge of the fire's cause or origin.

On cross-exan nation, the defendant stated that the work he
was perform ng on TeamTechnol ogi es' vehi cl e requi red di sconnecti ng
the fuel lines. He testified that he did not know whet her the fuel

| ines had been reconnected before he left the shop on January 2.



He al so testified that if not reconnected correctly, the fuel |ines
could |l eak and cause gasoline funes to accunul ate. The def endant
stated that he "didn't pay any attention [to] gas snells —gasoline
snel I s" and since he worked around the snmell of gasoline so often,
"I guess I'mimune toit." There were no open wi ndows or vents in
the buil ding, and the doors were | ocked when t he defendant | eft for

t he day.

The defendant presented the testinony of M. Gary Young, a
fire causation expert. Young investigated the fire scene
approxi mately eight days after the fire. He testified that the
fire was caused by a | ow order explosion. Young stated that the
evi dence suggested that the fire began high in the building and
spread downward. There was no evidence that the fire had been
intentionally set, or that it had been caused by either of the

plaintiffs' vehicles.

Young testified that "it's absolutely ny opinion that a
nat ural gas expl osion occurred and blewthe wall out. | just don't
know what happened to cause the natural gas explosion.” He
expl ained that the reason he was certain it was a natural gas
expl osion was that natural gas is lighter than air, causing it to
rise, and the burn patterns suggested the fire started in the upper
portion of the building. Al though Young stated he was certain of

a natural gas expl osion, on cross-exam nati on he was presented with



his investigation report, which stated that the evidence "l ends
sone credence to the possibility of sone type of natural gas | eak,"
and which stated as its conclusion, "it is my professional opinion
that the specific cause or precipitator for this fire |loss can
sinply not be determ ned based on the evidence available ..." H's
report also noted that he had interviewed the Morristown City Fire
| nvesti gator, who

reveal ed that at the conclusion of his investigation, his

official ruling is that this fire is undetermned in

origin. He notes, however, that he thinks one possibil-

ity as a possible cause for the fire m ght be due to the

rear block wall of the building collapsing due to sone

type of previous structural problem which in turn tore

the gas supply lines. . .he was unable to prove the above

scenario with scientific certainty but offered it as one

possi bl e expl anation for the fire.

Young testified that the only indicator of a natural gas |eak
woul d be a distinctive odor. The defendant testified that he did
not notice any natural gas odor before he left Wst End that
eveni ng. Young stated that he did not uncover any evidence

suggesting that the defendant did anything to cause or contribute

to the fire.

The jury awarded Jake Purkey $9, 125, the anpunt stipul ated as
the fair market value of his truck. The jury awarded Team
Technol ogi es $17,593.99, the value of its vehicle plus its expenses
in renting another business vehicle until a suitable replacenent

coul d be found.



Prior to trial, the defendant noved for summary judgnent,
which was denied by the trial court. The defendant argues on
appeal that the denial of summary judgnent was erroneous. As the

court noted in Bradford v. City of Clarksville, 885 S.W2d 78, 80

(Tenn. App. 1994), "[a] trial court's denial of a notion for summary
judgnment, predicated upon the existence of a genuine issue of
material fact, is not reviewable on appeal when a judgnment is

subsequently rendered after a trial on the nerits.”

The defendant argues that there is no evidence to support the
jury's verdict. Bailnment cases such as this one are governed by

T.C.A 8§ 24-5-111, which provides:

In all actions by a bailor against a bailee for |oss or
damage to personal property, proof by the bailor that the
property was delivered to the bailee in good condition
and that it was not returned or redelivered according to
the contract, or that it was returned or redelivered in
a damaged condition, shall <constitute prima facie
evi dence that the bail ee was negligent, provided the | oss
or damage was not due to the inherent nature of the
property bail ed.

It is undisputed that plaintiffs' proof was sufficient to nmake
out a prima facie case under the statute, and thus the burden

shifted to the defendant to affirmatively prove he was not

negligent. Mdrton v. Martin Aviation Corp., 325 S.W2d 524 (Tenn.

1959); Steiner-Liff Iron & Metal Co. v. Wodnont Country C ub, 480

S.W2d 533 (Tenn. 1972); Crook v. M d-South Transfer & Storage Co.,

Inc., 499 S.W2d 255 (Tenn. App. 1973).



W are of the opinion that there was material evidence,
I ncl udi ng the presunption afforded by the statute, supporting the
jury's verdict in this case. Defendant nmakes nuch of the expert
Young's testinony that he found no evidence that defendant caused
or contributed to the fire, but it is an elenentary principle that
the jury is at |liberty to accept, reject, or accord what ever wei ght

it will to an expert's testinony. See, e.q., Speight v. G bbs, 486

S.W2d 922, 924 (Tenn. App. 1972). As noted by the Suprenme Court in

Morton v. Martin Aviation Corp., 325 S.W2d 524, 528 (Tenn. 1959):

The presunption created by this statute i s one nade
by law which creates an inference of a fact which is
prima facie correct and wll sustain the burden of
evi dence unl ess and until conflicting facts on the point
are shown. Wiere conflicting facts on the point are
shown t he perm ssi bl e deduction fromthis statutory | eqgal
presunption which is before the Court is one that the
jury nmay accept or reject or accord such probative val ue
as it desires, and such inference is evidence and remai ns
I nthe case even though there i s evidence opposed thereto
with respect to the point involved. |In other words this
presunption is a prim facie proof of the fact presuned,
and unless the fact thus established, prima facie, by
| egal presunption of its truth is disproved, it nust
stand as proved.

Id. [enphasis added].

In lrving Pulp & Paper, Ltd. v. Dunbar Transfer & Storage Co.,

Inc., the Sixth Crcuit, applying Tennessee |law, stated the

fol | ow ng:

Upon such a [prima facie] showing, the bailee
assumes both the burden of producing evidence that the



damage was not caused by the bailee's negligence and the
ri sk of nonpersuasion of the trier of fact.

Irving Pulp & Paper, 732 F.2d 511, 515 (6th Cr. 1984) [enphasis
added] .

The jury's response to the question on a special verdict form
requested by the defendant, which queried, "has the defendant,
Dennis Purkey, presented sufficient evidence to prove by a
preponderance of the evidence that he conmtted no act, error or
om ssion that resulted in the fire in question?" was "no." Thus,
t he def endant did not neet his burden of persuasion of the trier of

fact.

The trial court's judgnment entered on the jury's verdict is

affirmed. Costs on appeal are assessed to the appellant.

Don T. McMurray, Judge
CONCUR:

Her schel P. Franks, Judge

Charles D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Hanblen County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The trial court's judgnment is affirmed. Costs on appeal are

assessed to the appell ant.
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